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Article 267 – Overview of some key issues

1) The jurisdiction of the CJEU.

2) The powers/obligation of national courts and 

tribunals.

3) Division of competence between referring 

court and CJEU.

4) Inadmissible references.

5) Effect of a (preliminary) ruling. 

6) Statute, Rules of Procedure & Procedure.

7) References concerning persons in custody.



ARTICLE 267 TFEU

• The Objective:

• Article 267 TFEU embodies a method of co-operation between national 
courts and the CJEU which seeks to ensure that EU law has the same 
meaning in all the Member States

• The centrepiece or jewel in the crown of EU’s judicial architecture

• Characterised by the binding nature of the ruling given as to the 
interpretation of the EU law involved

• It does not explicitly confer rights on individuals, although it subjects some 
national courts to the duty to refer: this is a legacy of the EU’s genesis in 
public international law, of which, in its seminal 1963 judgment in Case 26/2 
Van Gend en Loos, the CJEU declared the then EEC “to be a new legal 
order of international law”.



JURISDICTION OF THE CJEU

• Article 267 TFEU, first paragraph:

“The Court of Justice of the European Union shall have jurisdiction
to give preliminary rulings concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of the institutions,
bodies, offices or agencies of the Union”.

• However, in Case 314/85 Foto-Frost [1987] ECR 4199, the CJEU held 
that national courts, if they consider an act or a  provision of an act of 
secondary EU law to be invalid, must refer.  This is because solely the 
Union judicature (CJEU in references and CJEU & the General Court in 
direct actions) that can declare EU acts to be invalid.



JURISDICTION CONTINUED

• Thus,  Article 267 TFEU the CJEU has jurisdiction to give rulings on questions of 
interpretation of EU law.

• The national court has a duty to apply the Court's ruling to the facts before it.

• Article 267 is not an appeals procedure but envisages a system of cooperation 
between the CJEU and national courts designed to ensure that EU law is interpreted 
uniformly (or at least as uniformly as possible)  across the Member States.

• However, if one’s case (or a substantial component of it)  turns on EU law , a ruling 
from the CJEU can effectively decide the case.  Thus, in the recent Case C-434/16 
Nowak v DPC, the questions referred by the Supreme Court raised essentially the 
issue whether written answers submitted by a candidate in a professional 
examination & the examiner’s comments with respect thereto could comprise 
personal data for the purpose of the Data Projection Directive, Direction 96/45.  Its 
answer in tis judgment of 20/12/2017 that they could led to a rapid resolution in Mr 
Nowak’s favour of his appeal in the Supreme Court on 13/03/2018.



ROLE OF NATIONAL COURTS

• Article 267 TFEU, second paragraph:

“Where such a question is raised before any court or tribunal of a Member 
State, that court or tribunal may, if it considers that a decision on the question 
is necessary to enable it to give judgment, request the Court to give a ruling 
thereon”.

• Provision refers to “any court or tribunal” reflects broad legal conception of a 
“jurisdiction”.  Case-law refers essentially to permanence, independence and 
compulsory jurisdiction to deal with disputes such as those at issue.  In Irish context, 
this clearly includes the Labour Court, Employment Appeal Tribunal, Refugee 
Appeals Tribunal, the Taxes Appeal Commissioners & statutory regulatory bodies;

• Question of EU law must be raised and necessary to enable court/tribunal to give 
judgment – but there is no individual “right” to a preliminary reference. 



DISCRETION TO REFER

• It is for the national court to determine the relevance of the questions referred (see 
e.g. Joined cases C-297/88 and C-197/89 Dzodzi).  If a question is not relevant, a 
reference will not be necessary but if relevant the CJEU will not question motives.

• Previous ruling; A previous ruling by Court of Justice on a similar question does not 
preclude a reference, though it may make it unnecessary (see e.g. Case 28/62  Da 
Costa).

• The national court may consider that the answer to the question is clear.  Here, 
the CILFIT criteria for acte clair for courts of final appeal under para. 3 (discussed 
below).  The national court should bear in mind that EU law is drafted in several 
languages, uses terminology that is peculiar to it 7 that its legal concepts do not 
necessarily have the same meaning in EU law and the law of the various Member 
States; and that EU law must be placed and interpreted in its context.

• There is no appeal, as such, against a refusal to refer.  In 1976, in Campus Oil, the 
Supreme Court interpreted Article 267 as precluding in Ireland a right of appeal 
against a decision to refer.



OBLIGATION TO REFER

• Article 267, paragraph 4: 
“Where any such question is raised in a case pending before a court or tribunal of 
a Member State against whose decisions there is no judicial remedy under 
national law, that court or tribunal shall bring the matter before the Court.”

Where the conditions of this provision are satisfied (&where Foto-Frost applies), 
there is an obligation on the national court of last resort or appeal to refer.

• However, in the seminal Case 283/81CILFIT, the CJEU interpreted this 
provision in a manner that allows national courts of final appeal some 
(limited)discretion.

• Such a court has no obligation to refer where a question of EU law is not 
relevant; where the CJEU has previously ruled on the point; or where the 
correct interpretation of EU law is so obvious as to leave no scope for 
reasonable doubt as to its meaning (the doctrine of acte clair)



ABSTRACT V CONCRETE THEORIES 

• Does para. 4 refer concretely only to the highest court in the Member State, 
usually its Supreme Court (in those Member States which have  constitutional 
courts, they are usually considered to stand outside the hierarchy of courts 
due to their limited jurisdiction &thus do not count as courts of last instance)?

• Contrariwise, under the abstract theory, para. 4 refers to the court which in 
practice is the court of last instance in the case in question.  Procedural 
limitations, such as the existence of a ‘leave-to-appeal’ system, must be 
taken into account and an assessment must be made of whether a court’s 
judgment will, in reality, be final. 

• In Case C-99/00 Lyckeskog, the CJEU opted for a (relatively) strict abstract 
interpretation



LYCKESKOG CONSIDERED

• The CJEU reiterated that the obligation laid down in Article 267, para. (3), is “in 
particular designed to prevent a body of national case-law that is not in 
accordance with the rules of Community law from coming into existence in any 
Member State” & that this objective is secured when national supreme courts are 
obliged to refer matters to it.  It declared that a national system in which admission 
to the Supreme Court is dependant on a grant of leave to appeal does not deprive 
individuals of a judicial remedy.

• This was true for Sweden in that case, as real access to its Supreme Court existed in 
normal circumstances (not only in exceptional circumstances such as when new 
facts emerge) and therefore the Court of Appeal (Hovrätten) could not be 
considered to be a court of last instance, notwithstanding that leave granted in only 
3-4% of cases, but CJEU observed that uncertainty as to the interpretation of EU law 
could give rise to a review by the Supreme Court.

• Import for Irish legal system?



SCHEME OF ARTICLE 267

• Thus, the scheme of Article 267 is set up so as to provide for references to be made, 
where necessary, at some stage in national proceedings, before a case is finally 
concluded.

• Problem; there are limited means of redress for a party who considers that a 
reference ought to have been made but it has not been, usually as a result of a 
national court of final appeal deciding that an answer to the issue is not necessary 
for it to give its (final) judgment in the matter or because the matter is found by that 
national court to be acte clair.

• An overly broad approach to the application of acte clair carries the real risk that a 
national court of last resort will avoid a reference in reliance on acte clair thereby 
depriving one of the parties of EU law rights.

• In Case C-224/01 Köbler the CJEU held that state liability in damages will arise if it 
was manifestly apparent that a national court failed to comply with its obligations 
under Article 267, para. (3), for instance by misapplying the doctrine of acte clair.



EFFECT OF A RULING 

• The interpretation given by the CJEU applies erga omnes as an interpretation of the 
relevant principles of EU law

• It is binding and declares the law ex tunc unless the effects in time are limited in the 
ruling itself by the CJEU

• It is binding on the referring court which must apply it, although it may exercise its 
discretion to refer further questions if it has doubts as to the import of the first ruling or 
requires further guidance.  However, the judgment of the Court cannot itself be the 
object of a question on its validity or interpretation under  Article 267; i.e. a ruling 
does not rank among the acts of the EU institutions whose validity is open to review 
by the means of a new reference (see order in Case 69/85 Wünsche, para. 16)

• The principles of EU law declared by the CJEU in its judgment are binding on all 
national courts and EU institutions. The binding effect applies not only to the 
operative part of the preliminary ruling, the formal ruling, but this must also be 
understood on the basis of the grounds/reasons for that ruling.



DIVISION OF COMPETENCE BETWEEN 
REFERRING COURT & CJEU

• It is axiomatic that the CJEU is not an appellate court from national courts/ tribunals 
under the Article 267 procedure.

• The CJEU will give an interpretation which, in principle, it is for the referring court 
faithfully to apply to the facts and in the context of the dispute raised before it, 
when the matter returns to the national court for application of the CJEU’s ruling.

• However, it is well known to EU law practitioners that the CJEU can sometimes be 
quite prescriptive in the sometimes detailed reasoning of its rulings such that often it 
is very clear which side is going to prevail when the matter returns to the national 
court.

• A good recent example is Case C-34/17 Donnellan v The Revenue Commissioners
where the CJEU gave its ruling last Thursday in respect of reference made in January 
2017 by the High Court and the matter is back for mention there tomorrow.



INADMISSIBLE REFERENCES

• The CJEU will exceptionally refuse to accept a reference (or somewhat more often 
not answer a question or questions referred within a reference):

➢where there is no genuine dispute between the parties (e.g. the Foglia cases), 
where the questions referred are irrelevant or hypothetical (e.g. Meilicke); 

➢where the national court has failed to provide sufficient legal or factual information 
(e.g. Joined Cases C-320/90, C-321/90 and C-322/90 Telemarsicabruzzo).  The need 
to provide an interpretation which will be of use to the national court makes it 
necessary that the national court define the factual and legislative context of the 
questions it is asking or, at the very least, explain the factual circumstances on which 
those questions are based.  Those requirements are of particular importance in the 
field of competition, which is characterized by complex factual and legal situations.  
See now Art. 94 RPCJEU as regards the required content for a reference;

➢Where the dispute is not genuine or the questions are irrelevant or hypothetical, &, 
thus, the consistency of interpretation of EU law is not at risk.



PROCEDURAL MATTERS

• Practitioners should note the relevant provisions of the Statute of the CJEU, its Rules 
of Procedure (RPCJEU; Title III deals with references) & its general procedure:

➢ Art. 23 of Statute provides for participation of the Commission, Member States, 
sometimes other institutions notably the European Parliament and EEA States; 
fleshed out in Art. 96 RPCJEU

➢Art. 20 in principle a written and oral procedure (with two months fro notification 
by CJEU registry for submissions of written submissions), save in urgent cases under 
Art. 23a

➢RPCJEU: Art. 101 & possibility for CJEU to request clarification from the referring 
court: Article 102 deals with costs ) for referring court). Article 115 limited legal aid 
is possible & may be applied for by: “A party to the main proceedings who is wholly 
or in part unable to meet the costs of the proceedings before the Court …”.



REFERENCES CONCERNING PERSONS IN 
CUSTODY

• Article 267 TFEU, fifth paragraph:

“If such a question is raised in a case pending before a court or tribunal of a 
Member State with regard to a person in custody, the Court of Justice of the 
European Union shall act with the minimum of delay.”

In practice the urgent, if not the expedited procedure, will be applied.



EXPEDITED & URGENT 
PROCEDURES

• Expedited procedure, Art. 105 PRCJEU – At request of referring court or 
exceptionally by President of CJEU “of his own motion” (15 days usually for 
written submissions  by main parties, relevant Member State(s) & EU 
institutions (usually only Commission) alone & heating normally limited to 
those parties – No formal AG opinion & CJEU rules after hearing the AG;

• Urgent procedure, Art. 106 PRCJEU – Limited to references relating to Title V 
of Part Three of the Treaty relating to the Area of Freedom, Security and 
Justice – At request of referring court or “exceptionally, of the Court’s own 
motion” – Written submissions limited to main parties, Member State whence 
reference comes & relevant EU institutions (usually only Commission) & 
heating normally limited to those parties - No formal AG opinion & CJEU rules 
after hearing the AG.



SOME RECENT IRISH REFERENCES

• There have been 30 judgments and orders by the CJEU in respect of references from 
Ireland  in the last five years, which suggests a not insignificant increase in the 
number of references  being made.

• Looking briefly at a few of  seven judgments and one order made in the last six 
months in:

➢Case C-323/17 People Over Wind and Peter Sweetman v Coillte Teoranta

➢(12/04/2017 — High Court reference re. Art. 6(3) of Directive 92/43/EEC, Habitats 
Directive & conservation of natural habitats & the issue of required screening in 
order to determine whether or not it is necessary to carry out an assessment of the 
implications, for a special area of conservation, of a plan or project: Held that  
Article 6(3) must be interpreted as meaning that, in order to determine whether it is 
necessary to carry out, subsequently, an appropriate assessment of the implications, 
for a site concerned, of a plan or project, it is not appropriate, at the screening 
stage, to take account of the measures intended to avoid or reduce the harmful 
effects of the plan or project on that site.  Effect, proposed wind farm development 
is not exempt development as Coillte had considered)



RECENT JUDGMENTS CONTINUED

➢Court of Appeal reference in Case C-442/16 Gusa: Concerned a refusal of 
an application made in November under the Social Welfare Consolidation 
Act 2005 for a jobseeker’s allowance on the basis of that, having been in 
State for four years, Mr. Gusa had not demonstrated that he still had a right 
to reside in Ireland at that date.  Held by CJEU, 20/12/2017, that Article 
7(3)(b) of Directive 2004/38 (Citizens Directive) must be interpreted as 
meaning that a national of a Member State retains the status of self-
employed person for the purposes of Article 7(1)(a) of that directive where, 
after having lawfully resided in and worked as a self-employed person in 
another Member State for approximately four years, that national has 
ceased that activity, because of a duly recorded absence of work owing to 
reasons beyond his control, and has registered as a jobseeker with the 
relevant employment office of the latter Member State.



RECENT JUDGMENTS III

• Case C-413/15 Elaine Farrell v Alan Whitty and Others: Supreme Court reference; 
Judgment of CJEU (Grand Chamber) of 10/10/2017.

• Issue: Whether a motor insurance directive could be relied on against a State & the 
conditions governing whether a private law body (the MIBI) could be deemed to be 
an emanation of the State and whether provisions of a directive capable of having 
direct effect could be relied upon against it.

• Held: Article 288 TFEU must be interpreted as meaning that it does not preclude the 
possibility that provisions of a directive that are capable of having direct effect may 
be relied on against a body that does not display all the characteristics listed in 
paragraph 20 (read in the light of 18) of the judgment of 12 July 1990 in Case 
C-188/89 Foster and Others & that provisions of a directive that are capable of 
having direct effect may be relied on against a private law body on which a 
Member State has conferred a task in the public interest, such as that inherent in the 
obligation imposed on the Member States by Article 1(4) of Second Council 
Directive 84/5/EEC of 30 December 1983 on the approximation of the laws of the 
Member States relating to insurance against civil liability in respect of the use of 
motor vehicles.



IMPORT OF FARRELL & WHITTY

• An individual may rely upon a directly effective provision of a directive 
against  bodies which are subject to the authority or control of the State or
have special powers beyond those which result from the normal rules 
applicable to relations between individuals (see para. 24 in particular);

• Effect: passengers in cars driven by uninsured drivers may pursue their PI 
claims against the MIBI & ruling of CJEU effectively decides the issue in the 
defences being relied upon in the main Irish proceedings against the 
plaintiffs, with broad implications for many other pending PI cases.


