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I. Outline 

This paper first provides some historical background by tracing the origins of the principles of 

mutual trust and mutual recognition and their interrelationship. Secondly, it presents an overview 

of the role that these principles have played in five key areas: criminal matters, civil matters, 

asylum, taxation and the area of posted workers. Thirdly, the key role national courts play in 

relation to the workings of these principles will be considered, before making some concluding 

remarks. 

II. Mutual recognition and mutual trust: A brief history 

The notion of mutual trust is not mentioned in the EU Treaties but, as with any treaty or indeed 

any contract, each party expects the other to adhere to what is agreed; otherwise, they would not 

enter into it. Mutual trust is, therefore, implied. 

As with any treaty or contract, there are safeguards in the event of any party not complying with 

their obligations. In the case of the Treaty of Rome, the Commission, as guardian of the Treaty, 

could take infringement proceedings against Member States for non-compliance and the Court 

could adjudicate on disputes as regards the fulfilment by Member States of their Treaty 

obligations in actions brought by either the Commission or Member States themselves. 

Over time, as the Communities became the Union, such safeguards had to be strengthened. 

Examples include the Copenhagen Principles on democracy, the rule of law and fundamental 

rights as conditions of entry to the EU (now reflected in Articles 2 and 49 TEU); the Article 7 

TEU procedure penalising a Member State who breaches the values on which the Union is 

founded (set out in Article 2 TEU) and the introduction of financial penalties for non-respect of 

the Court’s judgments (Article 260 TFEU). 

While there is a presumption that all Member States comply with their obligations to implement 

EU law correctly, all of the above safeguards attest to the recognition by the Union of the 

potential for non-compliance by Member States with their obligations under the EU Treaties.  

While the EU legal system was implicitly founded on trust between Member States, it took a 

number of years for the Court to articulate this expressly in its case law. Interestingly, the first 

such reference to be found arises in the context of a judgment from 1963, in which the Italian 

Government relied on the necessary trust between Member States in support of its 

argumentation. In that case, the Commission authorised a special tax on the importation from 

Italy to France of domestic electric refrigerators, compressor units and other accessories. In 

seeking the annulment of that decision, the Italian government argued, inter alia, that “an 

atmosphere of trust is necessary for cooperation and the campaign launched by the French press 
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in 1962 against Italian products, which led to the disputed Decision, was not conducive to such 

an atmosphere”.1 

It was not until 1975 that the Court itself made express reference to the mutual trust on which the 

Community was based, stating that “[t]o accept that the contrary were true would amount to 

recognising that, in relations with third countries, Member States may adopt positions which 

differ from those which the Community intends to adopt, and would thereby distort the 

institutional framework, call into question the mutual trust within the Community and prevent the 

latter from fulfilling its task in the defence of the common interest”.2  

In 1977, the Court made reference to mutual trust in relation to cooperation between domestic 

authorities in the veterinary field in the case of Bauhuis, thereby at least implicitly linking the 

concepts of mutual trust and mutual recognition.3 In the same sense and making reference to the 

Bauhuis case, the Court reaffirmed in Hedley Lomas that “the Member States must rely on trust 

in each to carry out inspections on their respective territories”.4 

As with mutual trust, the principle of mutual recognition does not feature in the original Treaty 

of Rome. While the Bauhuis case in essence concerned mutual recognition, that principle was 

given more definitive articulation in Cassis de Dijon.5  

Mutual recognition, which is grounded in mutual trust, involves a three-part relationship, 

whereby one Member State trusts another Member State to observe the pertinent provisions of 

EU law. In this way, mutual trust relates not to the other domestic legal order per se, but to 

Member State compliance with EU law.6 

Mutual recognition became the basis of the European Commission’s 1985 White Paper on the 

completion of the Internal Market, which also makes reference to mutual trust: “Given the 

essential equivalence of the objectives of national legislation, mutual recognition could be an 

effective strategy for bringing about a common market in a trading sense.”7  

While the Treaty of Amsterdam makes reference to the principle of mutual recognition in the 

civil law area, it was the extension of these principles by the Tampere European Council in 1999 

which laid the basis for the creation of an area of Freedom Security and Justice, “The European 

                                                           
1 Judgment of 17 July 1963, Italy v Commission, 13/63, EU:C:1963:20, p. 168. 
2 Opinion 1/75 (OECD Understanding on a Local Cost Standard) of 11 November 1975, EU:C:1975:145. 
3 Judgment of 25 January 1977, 46/76, EU:C:1977:6, paragraphs 20-23, “This system is based on the trust which 

Member States should place in each other as far as concerns the guarantees provided by the inspections carried out 

initially by the veterinary and public health departments of the Member States from which the animals are 

exported.”  
4 See judgment of 23 May 1996, C-5/94, EU:C:1996:205, paragraph 19 (concerning UK export licence to export 

sheep to Spain). 
5 Judgment of 20 February 1979, Rewe-Zentral, 120/78, EU:C:1979:42, paragraph 15, “the concept of “measures 

having an effect equivalent to quantitative restrictions on imports” contained in Article 30 of the Treaty is to be 

understood to mean that the fixing of a minimum alcohol content for alcoholic beverages intended for human 

consumption by the legislation of a Member State also falls within the prohibition laid down in that provision where 

the importation of alcoholic beverages lawfully produced and marketed in another Member State is concerned.”. 
6 M. Schwarz, “Let’s talk about trust, baby! Theorizing trust and mutual recognition in the EU’s area of freedom, 

security and justice’, European Law Journal (not yet published). 
7 Completing the Internal Market, White Paper from the Commission to the European Council (Milan, 28-29 June 

1985), COM(85) 310 final, paragraph 63. 
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Council therefore endorses the principle of mutual recognition which, in its view, should become 

the cornerstone of judicial co-operation in both civil and criminal matters within the Union.”8 

Both the Hague Programme 20059 and the Stockholm Programme 201010 showed recognition for 

the delicate exercise of and need for continued nurturing of mutual trust. In particular, the Hague 

Programme spoke of “further enhan[cing]” judicial cooperation by, inter alia, “strengthening 

mutual trust” and the Stockholm Programme observed that “ensuring trust” will be “one of the 

main challenges for the future”. 

What is evident from a review of these Programmes is that mutual trust is seen as an essential 

prerequisite to mutual recognition in the area of Freedom, Security and Justice, but that such 

trust must be bolstered and enhanced by flanking measures in terms of the approximation of 

rules in all Member States and greater protection for the accused in criminal proceedings.  

The need for such measures is best reflected in the current Article 82(2) TEU, which specifically 

provides that flanking measures will be adopted “to the extent necessary to facilitate mutual 

recognition of judgments and judicial decisions and police and judicial cooperation in criminal 

matters having a cross border dimension”. Safeguards in the criminal sphere now include: the 

right to interpretation and translation,11 the right to information,12 the right to access a lawyer,13 

the strengthening of certain aspects of the presumption of innocence and to be present at the 

trial,14 procedural safeguards for children15 and the right to legal aid for suspects and accused 

persons in criminal proceedings and for requested persons in European Arrest Warrant 

proceedings.16 

Interestingly, none of these flanking measures were in place prior to the adoption of the 

Framework Decision (FD) 2002/584/JHA,17 which was enacted on foot of the 9/11 attacks, but 

can now provide some assurance to an extraditing authority that such protections for the person 

concerned do exist in the requesting Member State. 

                                                           
8 Presidency Conclusions, Tampere European Council, 15-16 October 1999, Towards a Union of Freedom, Security 

and Justice. 
9 The Hague Programme: Strengthening Freedom, Security and Justice in the European Union (OJ 2005, C 53, p. 1). 
10 The Stockholm Programme: An Open and Secure Europe Serving and Protecting Citizens (OJ 2010, C 115, p. 1). 
11 Directive 2010/64/EU of the European Parliament and of the Council, of 20 October 2010, on the right to 

interpretation and translation in criminal proceedings (OJ 2010, L 280, p. 1). 
12 Directive 2012/13/EU of the European Parliament and of the Council, of 22 May 2012, on the right to information 

in criminal proceedings (OJ 2012, L 142, p. 1). 
13 Directive 2013/48/EU of the European Parliament and of the Council, of 22 October 2013, on the right of access 

to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third 

party informed upon deprivation of liberty and to communicate with third persons and with consular authorities 

while deprived of liberty (OJ 2013, L 294, p. 1). 
14 Directive (EU) 2016/343 of the European Parliament and of the Council, of 9 Mars 2016, on the strengthening of 

certain aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings 

(OJ 2016, L 65, p. 1). 
15 Directive (EU) 2016/800 of the European Parliament and of the Council, of 11 May 2016, on procedural 

safeguards for children who are suspects or accused persons in criminal proceedings (OJ 2016, L 132, p. 1). 
16 Directive (EU) 2016/1919 of the European Parliament and of the Council, of 26 October 2016, on legal aid for 

suspects and accused persons in criminal proceedings and for requested persons in European arrest warrant 

proceedings (OJ 2016, L 297, p. 1). 
17 Council Framework Decision 2002/584/JHA, of 13 June 2002, on the European Arrest Warrant (EAW) and 

surrender procedures between Member States (OJ 2002, L 190, p. 1). 
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What a brief history of the principles of mutual trust and mutual recognition shows is that, while 

Member States are presumed to comply with EU law, it was never assumed that such compliance 

was guaranteed. Mutual trust needed to be fostered and compliance required supervision and 

enforcement. It is in this context that the Court held in Opinion 2/13 that, “[the principle of 

mutual trust] requires […] each of [the Member] States, save in exceptional circumstances, to 

consider all the other Member States to be complying with EU law and particularly with the 

fundamental rights recognised by EU law”.18 

III.  Areas where the principles of mutual trust and mutual recognition have played a 

key role 

Five areas in which the principles of mutual trust and mutual recognition have played an 

important role can be singled out, namely criminal matters, civil matters, asylum, taxation and 

the area of posted workers. 

 

i. Criminal matters 

- European Arrest Warrant (EAW) 

The EAW19 is arguably the best example of the operation of the principles of mutual trust and 

mutual recognition. As stated in recital 6 of EAW Framework Decision (hereinafter, the “FD”) 

2002/584, “[t]he European arrest warrant provided for in this Framework Decision is the first 

concrete measure in the field of criminal law implementing the principle of mutual recognition 

which the European Council referred to as the ‘cornerstone’ of judicial cooperation”. The EAW 

FD itself is, as the Court recognised in its judgment in Tupikas,20 one of the key elements of the 

system of judicial cooperation between the Member States in the area of freedom, security and 

justice. This is evidenced, in part, by the fact that it has accounted for a significant portion of all 

preliminary references sent to the Court since the Lisbon transitional period came to an end in 

December 2014. 

That principle is, in turn, founded on the mutual trust between the Member States that their 

national legal systems are capable of providing equivalent and effective protection of the 

fundamental rights recognised at EU level, particularly in the Charter of Fundamental Rights of 

the European Union (hereinafter, the “Charter”). Both principles are of fundamental importance, 

                                                           
18 Opinion 2/13, Accession of the European Union to the ECHR, of 18 December 2014, EU:C:2014:2454, paragraph 

191. Indeed, at paragraph 168 of that Opinion, the ECtHR also emphasised that “[the EU] legal structure is based 

on the fundamental premise that each Member State shares with all the other Member States, and recognises that 

they share with it, a set of common values on which the EU is founded, as stated in Article 2 TEU. That premise 

implies and justifies the existence of mutual trust between the Member States that those values will be recognised 

and, therefore, that the law of the EU that implements them will be respected.” 
19 The various related Framework Decisions include Council Framework Decision 2002/584/JHA, of 13 June 2002, 

on the European Arrest Warrant (EAW) and surrender procedures between Member States (OJ 2002, L 190, p. 1); 

and Council Framework Decision 2009/299/JHA, of 26 February 2009, amending Framework Decisions 

2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 2008/947/JHA, thereby enhancing the procedural 

rights of persons and fostering the application of the principle of mutual recognition to decisions rendered in the 

absence of the person concerned at the trial (OJ 2009, L 81, p. 24). 
20 Judgment of 10 August 2017, C-270/17 PPU, EU:C:2017:628. 
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in EU law, in allowing the creation and maintenance of an area of freedom, security and justice 

without internal borders: 

- In West, the Court held that the objective of FD 2002/584 is “to facilitate and accelerate 

surrenders between the judicial authorities of the Member States in the light of the 

mutual confidence which must exist between them”.21 

- In Advocaten voor de Wereld, the Court emphasised the “high degree of trust and 

solidarity” underling the 32 crimes listed in Article 2(2) of FD 2002/584.22 

The Court’s recent decision in Aranyosi and Căldăraru,23 is considered a landmark judgment in 

the area, insofar as it represents a turning point in relation to the operation of mutual recognition 

and mutual trust in the context of the EAW FD. In many cases, prior to and following Aranyosi 

and Căldăraru, the Court has given guidance on the circumstances in which the surrender of a 

requested person may be refused on the basis of the interpretation of the conditions required by 

the FD as well as the exceptions explicitly provided for by this instrument. For example: 

- In Dworzecki,24 the Court interpreted Article 4a(1)(a)(i) FD, according to which a judicial 

authority may refuse to execute a EAW where a person did not appear at his trial, unless 

he was summoned in person or by other means “actually received official information” of 

that trial. 

- In Popławski,25 which related to an optional ground of non-execution, the Court recalled 

that a Member State may refuse to surrender a person where he is resident in the 

executing Member State and where that State undertakes to enforce that sentence in 

accordance with its domestic law. 

- The case of Tupikas,26 concerned the question as to which set of national proceedings in 

the requesting Member State (where a criminal procedure involved several degrees of 

jurisdiction) were to be examined in assessing whether the conditions in Article 4(a)(1) 

FD were met. 

- In Zdziaszek,27 where no information was provided on whether the person concerned was 

represented by a legal counsellor in appeal proceedings, the Court held that where the 

person concerned has not appeared in person in the relevant proceeding, and where 

neither the information contained in the EAW nor the information obtained pursuant to 

Article 15(2) FD, provide sufficient evidence to establish the existence of one of the 

situations referred to in Article 4a(1)(a) to (d) FD, the executing judicial authority may 

refuse to execute the EAW. 

- In Bob-Dogi,28 which concerned the question as to whether there existed a national 

“arrest warrant” within the meaning of Article 8(1) FD, the Court held that the executing 

judicial authority must refuse to give effect to the EAW if, in the light of the information 

                                                           
21 Judgment of 28 June 2012, C-192/12 PPU, EU:C:2012:404, paragraph 77. 
22 Judgment of 3 May 2007, C-303/05, EU:C:2007:261, paragraph 57. 
23 Judgment of 5 April 2016, C-404/15 and C-659/15 PPU, EU:C:2016:198. 
24 Judgment of 24 May 2016, C-108/16 PPU, EU:C:2016:346. 
25 Judgment of 29 June 2017, C-579/15, EU:C:2017:503. 
26 Judgment of 10 August 2017, C-270/17 PPU, EU:C:2017:628. 
27 Judgment of 10 August 2017, C-271/17 PPU, EU:C:2017:629. 
28 Judgment of 1 June 2016, C-241/15, EU:C:2016:385. 
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provided pursuant to Article 15(2) FD, and any other information available to it, it 

concludes that the EAW was issued in the absence of a separate national warrant. 

Certainly, the above cases are all examples of the Court recognising situations in which 

surrender of a requested person may or must be refused. However, unlike the case of Aranyosi 

and Căldăraru, those cases have concerned interpretation of specific provisions in the EAW FD, 

including express optional or compulsory grounds for non-recognition of a surrender request laid 

out the in the FD. However, in Aranyosi and Căldăraru, the Court went beyond the express 

exceptions of the FD to ensure full protection for fundamental rights. Indeed, there is no general 

opt-out clause in the FD or clause justifying refusal to execute for reasons such as national public 

policy, as can be found in other areas of EU law (see, for example, Article 36 TFEU on the free 

movement of goods). Despite this, the Court in Aranyosi and Caldararu relied on the more 

general clause of Article 1(3) FD,29 which states that the FD is not to have the effect of 

modifying the obligation in Article 6 TEU to respect fundamental rights.  

There is a concern following the judgment in Aranyosi and Căldăraru that the Court has opened 

the floodgates and that, eventually, too many exceptions to the principle of mutual recognition in 

this area would undermine the ‘security’ part of the Area of freedom, security and justice 

(hereinafter, the “AFSJ”). It is also true to say that many of our references following that case 

have related to requests from national courts looking for explanations as to the exact scope of the 

“exceptional circumstances” in which the principles of mutual trust and mutual recognition can 

be limited. For example, in Generalstaatsanwaltschaft,30 a pending urgent preliminary reference 

(PPU) from the Bremen regional court in Germany, the Court has been asked about the extent to 

which a national court of the executing Member State may seek information about the detention 

conditions in which the requested person will or may be held in order to determine whether or 

not his surrender can be refused.31 

 

- Recognition of criminal judgments 

Framework Decision 2008/90932 provides for the mutual recognition of judgments in certain 

criminal matters.  

One recent example of application of this principle in that context is the case of Grundza,33 

which concerned recognition and enforcement by Slovakian authorities of a criminal judgment 

and custodial sentence imposed by a Czech court on Mr Grundza for burglary and breach of a 

temporary ban on driving.  

                                                           
29 Council Framework Decision 2002/584/JHA, of 13 June 2002, on the European arrest warrant and the surrender 

procedures between Member States, as amended by Council Framework Decision 2009/299/JHA of 26 February 

2009 (OJ 2002, L 190, p. 1). 
30 C-220/18 PPU, pending. 
31 Since its judgment in Aranyosi and Căldăraru, the Court has also relied on mutual confidence to justify an 

interpretation according to which it requires a Member State to trust in the legal system of another Member State, 

such as in the case of Ognyanov (judgment of 8 November 2016, C-554/14, EU:C:2016:835). 
32 Council Framework Decision 2008/909/JHA, of 27 November 2008, on the application of the principle of mutual 

recognition to judgments in criminal matters imposing custodial sentences or measures involving deprivation of 

liberty for the purpose of their enforcement in the European Union (OJ 2008, L 327, p. 27). 
33 Judgment of 11 January 2017, C-289/15, EU:C:2017:4. 
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According to Articles 7(3) and 9(1)(d) FD, it is open to the executing Member State not to 

recognise a judgment of another Member State where the offence at issue is not also an offence 

under the law of the executing State. After recalling that the principle of mutual recognition is 

the cornerstone of judicial cooperation in criminal matters within the EU and that therefore, in 

principle, the executing Member State must recognise a judgment forwarded to it by another 

Member State, the Court held that the acts giving rise to the sentence imposed do not need to be 

identical in the two Member States. 

 

ii. Civil matters 

- Brussels I Regulation 

Unlike the EAW FD or other regulations in the criminal sphere, the Brussels I Regulation34 

contains a public policy clause (Articles 45(1)(a) and 46) which can be relied on to refuse 

recognition and enforcement of a foreign judgment. This arguably mirrors, to some extent, the 

approach taken in the internal market where there exists a public policy exception to the free 

movement of goods (Article 36 TFEU). However, the Court has made clear that it controls the 

limits of the use of such clauses: 

- “Recourse to the public-policy clause […] can be envisaged only where recognition or 

enforcement of the judgment delivered in another Contracting State would be at variance 

to an unacceptable degree with the legal order of the State in which enforcement is 

sought inasmuch as it infringes a fundamental principle.”35 

Even though such clauses are to be applied only in exceptional circumstances, their very 

existence demonstrates that mutual trust cannot always be deemed to exist and that mutual 

recognition cannot be automatic, as there would otherwise be a risk that these principles would 

operate to the detriment of fundamental rights.36 

Another good example in this area of the Court insisting that Member States trust in each other’s 

legal systems is the case of Allianz and Generali Assicurazioni Generali v. the West Tankers Inc. 

There, the Court held that an anti-suit injunction by UK courts preventing Italian court from 

deciding on the material scope of the Regulation “runs counter to the trust which the Member 

States accord to one another’s legal systems and judicial institutions and on which the system of 

jurisdiction under Regulation 44/2001 is based”.37  

                                                           
34 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on 

jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (OJ 2012, L 351, 

p. 1). 
35 Judgment of 28 mars 2000, Krombach, C-7/98, EU:C:2000:164, paragraph 37. 
36 Indeed, it could be said that the inclusion of such clauses mirrors the approach taken previously at the level of 

primary law, where, as mentioned previously, the Treaty drafters considered necessary, from an early stage, to 

include safeguards such as the infringement procedure for violations by Member States of EU law. 
37 Judgment of 10 February 2009, C-185/07, EU:C:2009:69, paragraph 30. 
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- Brussels IIa Regulation 

The Brussels IIa Regulation,38 which concerns jurisdiction and the recognition and enforcement 

of judgments in matrimonial matters and matters of parental responsibility, also contains a public 

policy clause (Article 23(a)). This is an area where the creation of exceptions to the principle of 

mutual recognition can significantly affect the efficiency of the system. Although many cases 

tend to focus more on the best interests of the child than on fundamental rights per se, the 

question as to where such interests lie is, by nature, inextricably linked to the fundamental rights 

of the child and its parents.39 

iii. Asylum 

While the principles of mutual trust and mutual recognition were not referred to in the text of the 

Dublin II Regulation itself,40 in the case of N.S. and Others,41 the Court based its reasoning in 

large part on the principle of mutual confidence implicit in the system set up by that Regulation, 

in effect reflecting the implicit trust on which the Treaty itself was originally based, which later 

found express articulation in the Court’s case law and elements of secondary legislation. In 

relation to the principle of mutual trust, the Court specifically emphasised that: 

- “the raison d’être of the EU and the creation of an area of freedom, security and justice 

[…] [are] based on mutual confidence and a presumption of compliance, by other 

Member States, with EU law and, in particular, fundamental rights”42 

The Court of Justice abandoned the automatic enforcement of the Dublin II Regulation: 

- “[…] to ensure compliance by the European Union and its Member States with their 

obligations concerning the protection of the fundamental rights of asylum seekers, the 

Member States, including the national courts, may not transfer an asylum seeker to the 

‘Member State responsible’ within the meaning of Regulation No 343/2003 where they 

cannot be unaware that systemic deficiencies in the asylum procedure and in the 

reception conditions of asylum seekers in that Member State amount to substantial 

grounds for believing that the asylum seeker would face a real risk of being subjected to 

inhuman or degrading treatment within the meaning of Article 4 of the Charter”.43 

                                                           
38 Council Regulation (EC) No 2201/2003, of 27 November 2003, concerning jurisdiction and the recognition and 

enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation 

(EC) No 1347/2000 (OJ 2003, L 338, p. 1). 
39 See Art. 7 of the Charter and Art. 8 of the ECHR on the right to family life. 
40 Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for 

determining the Member State responsible for examining an asylum application lodged in one of the Member States 

by third-country national (OJ 2003, L 50, p. 1). 
41 Judgment of 21 December 2011, C-411/10 and C-493/10, EU:C:2011:865. 
42 Paragraph 83 of the judgment. 
43 Paragraph 94 of the judgment. 
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The judgment has been described as “a turning point in the evolution of interstate cooperation in 

the [AFSJ]”, as it brings about the end of automaticity for the system of mutual trust on which 

the Dublin II Regulation is implicitly based.44 

Interestingly, Article 3(2) of the Dublin III Regulation45 codifies the N.S. judgment insofar as it 

introduces the criterion of “systemic flaws” into the Regulation as a reason justifying refusal to 

transfer an applicant to the Member State responsible. Similarly, recital 22 of the Regulation 

refers to ensuring “robust cooperation within the framework of this Regulation” and to 

developing “mutual trust among Member States with respect to asylum policy”. That recital also 

makes reference to the fact that “Solidarity, which is a pivotal element in the [Common 

European Asylum System], goes hand in hand with mutual trust”. 

Furthermore, the N.S. case paved the way for the Court to take a similar approach in the area of 

the EAW in the case of Aranyosi and Căldăraru outlined above. 

The case of C. K. and Others46 came about on foot of a preliminary reference from the Supreme 

Court of Slovenia in relation to the Dublin III Regulation.47 The Court found that, even where 

there are no substantial grounds for believing that there are systemic flaws in the Member State 

responsible for examining the application for asylum, the transfer of an asylum seeker cannot 

take place where there is a possibility that the person concerned may suffer inhuman or 

degrading treatment. The Court also emphasised that that interpretation does not affect the 

principle of mutual trust but, on the contrary, helps to reinforce it since it guarantees that 

fundamental rights are respected. 

iv. Taxation 

Taxation illustrates that the logic of mutual trust pervades the relationships between national 

authorities as framed by EU law. Directive 2010/24 provides for the mutual assistance between 

Member States for the recovery of each others’ claims with respect to certain taxes.48 In the 

recent case of Donnellan,49 the High Court enquired as to whether it was possible to refuse to 

                                                           
44 See K. Lenaerts, “La vie après l’avis: Exploring the principle of mutual (yet not blind) trust”, (2017) 54 Common 

Market Law Review, 829, citing Mitsilegas, “The limits of mutual trust in Europe’s area of freedom, security and 

justice: From automatic inter-state cooperation to the slow emergence of the individual”, 31 YEL (2012), 358. 
45 Regulation (EU) No 604/2013 of the European Parliament and of the Council, of 26 June 2013, establishing the 

criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or a stateless person 

(OJ 2013, L 180, p. 31). Art. 3(2) of the Regulation states: “Where it is impossible to transfer an applicant to the 

Member State primarily designated as responsible because there are substantial grounds for believing that there are 

systemic flaws in the asylum procedure and in the reception conditions for applicants in that Member State, 

resulting in a risk of inhuman or degrading treatment within the meaning of Article 4 of the Charter of Fundamental 

Rights of the European Union, the determining Member State shall continue to examine the criteria set out in 

Chapter III in order to establish whether another Member State can be designated as responsible.” 
46 Judgment of 16 February 2017, C-578/16 PPU, EU:C:2017:127. 
47 Regulation (EU) No 604/2013 of the European Parliament and of the Council, of 26 June 2013, establishing the 

criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or a stateless person (OJ 

2013 L 180, p. 31). 
48 Council Directive 2010/24/EU of 16 March 2010 concerning mutual assistance for the recovery of calims relating 

to taxes, duties and other measures (OJ 2010, L 84, p. 1). 
49 Judgment of 26 April 2018, C-34/17, EU:C:2018:282. 
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enforce a request for recovery concerning a claim relating to a fine imposed in another Member 

State on grounds connected to the right of the person concerned to an effective remedy before a 

court. The Court affirmed that, while coming within the area of the internal market, and not that 

of freedom, security and justice, Directive 2010/24 is also based on the principle of mutual trust. 

It also recalled that this principle requires of each Member State, save in exceptional 

circumstances, to consider all the other Member States to be complying with EU law and 

particularly with the fundamental rights recognised by EU law. 

In this particular instance, it was held that, in light of the right to an effective remedy protected 

by Article 47 of the Charter, a situation in which an authority of a Member State requests an 

authority of another Member State to recover a claim relating to a fine of which the person 

concerned was unaware constitutes an exceptional situation. The Court specified that the 

assistance provided for in Directive 2010/24 is described as ‘mutual’, which implies that it is for 

the applicant authority to create, before it makes a request for recovery, the conditions under 

which the requested authority will be able to grant its assistance in a meaningful manner and in 

conformity with the fundamental principles of EU law. Therefore, Directive 2010/24, read in 

light of Article 47 of the Charter did not preclude, in circumstances such as that in the main 

proceedings, an authority of a Member State from refusing to enforce a request for recovery. 

v. Posted workers 

A recent case of the Court in a different sphere, that of posted workers, is a further example of 

the Court recognising the existence of exceptional circumstances which justify an exception to 

the principles of mutual trust and mutual recognition. 

By way of background leading up to this most recent development, in previous cases such as 

Herbosch Kiere50 and A-Rosa Flussschiff,51 the Court held that, as long as it has not been 

withdrawn or declared invalid by the authorities of the Member State which issued it, an E 101 

certificate issued by the Member state of origin is binding on the social security institutions of 

the Member State in which the work is carried out and the courts of that Member State, even 

where it is found by those courts that the conditions under which the worker concerned carries 

out his activities clearly do not fall within the material scope of the relevant provisions of the 

social security Regulations. 

However, in February of this year came the Grand Chamber judgment in Altun and Others.52 

This marked, in a sense, a turning point in the Court’s dicta in the area to date.  

The Court held that E 101 certificates could be disregarded by the host Member State, even 

though they had not been withdrawn by the issuing Member State, where the national court of 

that State finds that the certificates were fraudulently obtained or relied on. This finding was 

based on the general EU law principle that EU law cannot be used for fraudulent purposes or 

where there is an abuse of rights (“abus de droit”).53  

                                                           
50 Judgment of 26 January 2006, C-2/05, EU:C:2006:69. 
51 Judgment of 27 April 2017, C-620/15, EU:C:2017:309. 
52 Judgment of 6 February 2018, C-359/16, EU:C:2018:63. 
53 See paragraph 49 of the judgment, where the Court recalled that, “The principle of prohibition of fraud and abuse 

of rights, expressed by that case-law, is a general principle of EU law which individuals must comply with. The 
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IV. Mutual recognition and mutual trust from the point of view of national courts 

i. Mutual recognition and the Strasbourg Court 

National courts have an eye to Strasbourg, not only as courts of parties to the Convention but 

also in light of the importance given by the Court of Justice to ECtHR case law when 

interpreting EU law provisions. The Court of Justice expressly draws inspiration, not only from 

the constitutional traditions of the Member States, but also from the approach taken by the 

Strasbourg court. As provided in Article 52(3) of the Charter, insofar as the Charter contains 

rights which correspond to those in the Convention, the meaning and scope of those rights shall 

be the same, without prejudice for the possibility for EU law to provide more extensive 

protection. This Court fully recognises that there must be coherence between its approach and 

that taken by the Strasbourg Court. The ECtHR case law can also be a reliable source of 

information for national courts in order to establish whether actual deficiencies exist as it has 

been recognised by the Court as constituting an objective and reliable source. 

The Strasbourg Court is also mindful of the particularities of EU law and the effective system of 

protection of fundamental rights it provides. 

- Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland, ECtHR, judgment 

of 30 June 2005: The ECtHR recognised that, in principle, the EU legal order is 

presumed to offer equivalent protection for fundamental rights as that provided by the 

Convention and the case law of the Strasbourg Court.54 

                                                                                                                                                                                           
application of EU legislation cannot be extended to cover transactions carried out for the purpose of fraudulently or 

wrongfully obtaining advantages provided for by EU law. […]”. 
54 At paragraph 165, the Court held as follows: “[…] the Court finds that the protection of fundamental rights by 

Community law can be considered to be, and to have been at the relevant time, “equivalent” (within the meaning of 

paragraph 155 above) to that of the Convention system. Consequently, the presumption arises that Ireland did not 

depart from the requirements of the Convention when it implemented legal obligations flowing from its membership 

of the European Community […]”. In relation to the notion of “equivalent” in this context, the Court held as follows 

at paragraph 155 of the judgment, “In the Court's view, State action taken in compliance with such legal obligations 

is justified as long as the relevant organisation is considered to protect fundamental rights, as regards both the 

substantive guarantees offered and the mechanisms controlling their observance, in a manner which can be 

considered at least equivalent to that for which the Convention provides […]. By “equivalent” the Court means 

“comparable”; any requirement that the organisation's protection be “identical” could run counter to the interest 

of international cooperation pursued […]. However, any such finding of equivalence could not be final and would 

be susceptible to review in the light of any relevant change in fundamental rights protection.” 
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- Avotinš v. Latvia, ECtHR, judgment of 23 May 2016: The Grand Chamber of the ECtHR 

reaffirmed the Bosphorus principle and expressly stated that it is “mindful of the 

importance of the mutual recognition mechanisms for the construction of the AFSJ”. 

However, even though the ECtHR recognised the importance of mutual recognition, it 

emphasised that it “would verify that [the principle] is not applied automatically and 

mechanically…to the detriment of fundamental rights”.55 Thus, the Bosphorus principle, 

just like the principle of mutual trust itself, is a presumption and the ECtHR reserves 

itself the right to set it aside in appropriate cases so that it can itself examine whether 

there exists a violation of the Convention. 

The cross-fertilisation between ECtHR case law and that of our Court is best illustrated by a 

number of cases. 

- M.S.S. v. Belgium & Greece, ECtHR, judgment of 21 January 2011 – the ECtHR applied 

the systemic deficiencies criterion. The ECtHR found that the infringement of 

fundamental rights at issue was the result of a systemic deficiency in the asylum 

procedure and in the reception conditions of asylum seekers in Greece (paragraph 89). 

- N.S. and M.E.56 – the Court of Justice followed the systemic deficiencies criterion as 

enunciated in M.S.S. The Court specifically referred to the M.S. judgment (paragraph 90) 

with respect to the information that could be relevant to determining the existence of a 

systemic deficiency. 

- Tarakhel v. Switzerland, ECtHR, judgment of 4 November 2014 – effective protection of 

fundamental rights required the Swiss authorities to obtain “individual guarantees that 

the applicants would be taken charge of in a manner adapted to the age of the children 

and that the family would be kept together” 

- In C. K. and Others57 – following in the steps of the Strasbourg Court in Tarakhel, the 

Court of Justice held that transfer of an asylum seeker can be refused where there are no 

systemic flaws in the Member State responsible for examining the application for asylum 

but where the individual circumstances of the case mean there is a risk of the person 

concerned suffering inhuman or degrading treatment.  

As President Lenaerts has observed “[t]hat openness, on the part of the ECJ, to the views of 

national courts and the ECtHR, not only makes possible cross-fertilisation of ideas between 

those judicial actors, but also serves to prevent normative conflicts from arising.”58 

 

ii. Role of national courts in practice in the operation of the principles of mutual trust and 

mutual recognition: first “European judges” 

The general importance of national courts for the EU judicial system as a whole was emphasised 

in cases such as Opinion 1/09,59 Opinion 2/1360 and in the judgment of last March, Achmea.61 

                                                           
55 Paragraph 116 of the judgment. 
56 Judgment of 21 December 2011, C-411/10 and C-493/10, EU:C:2011:865. 
57 Judgment of 16 February 2017, C-578/16 PPU, EU:C:2017:127. 
58 K. Lenaerts, “La vie après l’avis: Exploring the principle of mutual (yet not blind) trust”, (2017) 54 Common 

Market Law Review, 840. 
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Indeed, the principle of effective judicial protection enshrined in Article 19(1) TEU includes a 

requirement for national judges to be independent, as was made clear in the recent Grand 

Chamber judgment of Associação Sindical dos Juízes Portugueses,62 where the Court also held 

that “[t]he Member States are therefore obliged, by reason, inter alia, of the principle of sincere 

cooperation, set out in the first subparagraph of Article 4(3) TEU, to ensure, in their respective 

territories, the application of and respect for EU law”. A certain responsibility for national 

courts thus stems from Article 19(1) TEU. 

It is in applying EU law that national courts have to respect the principles of mutual trust and 

mutual recognition in line with the guidance provided by this Court. This Court, of course, reacts 

to issues raised by the national courts themselves in relation to matters such as prison conditions, 

asylum conditions and fraud. Indeed, it is thanks to references by national courts that 

circumstances highlighting the need for exceptions to the general principles of mutual trust and 

recognition have been brought to the attention of this Court. The dialogue and cooperation 

between national courts and this Court is very much a two-way process, whereby guidance is 

provided but national courts ultimately apply the tests formulated by the Court of Justice to the 

facts before them (including in assessing issues such as whether there exists a “real risk” of 

inhuman and degrading treatment, whether the circumstances of the case are indeed 

“exceptional” or whether the evidence before them is sufficiently solid and objective to justify 

the conclusions they wish to reach). 

 

iii. Irish courts applying the EAW FD 

Some of the most interesting references relating to the EAW FD have come from the Irish courts, 

yet it is a relatively recent phenomenon because the Irish courts themselves were not in a 

position to refer questions for a certain period. Under Protocol 36 to the Treaties, a transitional 

period of five years was provided for, from the entry into force of the Lisbon Treaty on 1st 

December 2009 until 1st December 2014, during which time the Court did not have full 

jurisdiction to accept preliminary rulings from national courts, unless the Member State 

concerned had accepted such jurisdiction optionally under the former Art 35 TEU. The 

transitional period applied to measures adopted prior to the entry into force of the Lisbon Treaty. 

A number of countries, such as Ireland, chose not to accept the Court jurisdiction during that 

                                                                                                                                                                                           
59 Opinion 1/09 (Agreement creating a Unified Patent Litigation System) of 8 March 2011, EU:C:2011:123, 

paragraph 66, “As is evident from Article 19(1) TEU, the guardians of that legal order and the judicial system of the 

European Union are the Court of Justice and the courts and tribunals of the Member States.” 
60 Opinion 2/13, Accession of the European Union to the ECHR, of 18 December 2014, EU:C:2014:2454, 

paragraph 175, “In that context, it is for the national courts and tribunals and for the Court of Justice to ensure the 

full application of EU law in all Member States and to ensure judicial protection of an individual’s rights under that 

law”. 
61 Judgment of 6 March 2018, C-284/16, EU:C:2018:158, paragraph 36, “In that context, in accordance with Article 

19 TEU, it is for the national courts and tribunals and the Court of Justice to ensure the full application of EU law 

in all Member States and to ensure judicial protection of the rights of individuals under that law (see, to that effect, 

Opinion 1/09 (Agreement creating a unified patent litigation system) of 8 March 2011, EU:C:2011:123, 

paragraph 68; Opinion 2/13 (Accession of the EU to the ECHR) of 18 December 2014, EU:C:2014:2454, 

paragraph 175; and judgment of 27 February 2018, Associação Sindical dos Juízes Portugueses, C-64/16, 

EU:C:2018:117, paragraph 33).” 
62 Judgment of 27 February 2018, Associação Sindical dos Juízes Portugueses, C-64/16, EU:C:2018:117. 
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period.63 Therefore, Irish courts often had to decide issues without having the possibility to make 

a reference. 

Accordingly, in cases such as the Lanigan case,64 relating to information sought as to the prison 

conditions in Northern Ireland, and the Rettinger case,65 concerning a transfer to Poland, the Irish 

courts largely anticipated the approach subsequently taken by the Court of Justice in the 

landmark decision of Aranyosi and Căldăraru in terms of seeking information from the issuing 

Member State before making a decision on surrender. Indeed, the test formulated by the High 

Court in Rettinger, relating to the existence of a “real risk” of inhuman and degrading treatment, 

bears an uncanny resemblance to the test subsequently formulated by the Court of Justice in 

Aranyosi and Căldăraru. One might say this is not so surprising given that both the Irish court 

and the Court of Justice (rightly) referred to the approach taken by Strasbourg prior to coming to 

their decision on this point. 

V. Concluding remarks 

While the principles of mutual trust and mutual recognition did not appear in the original Treaty, 

to a limited extent the latter principle now finds expression in the EU Treaties. Both principles 

have, however, been further developed in secondary legislation and the Court has not hesitated in 

making explicit how important those principles are to European integration. 

The Court has had to rely on general principles to ensure the protection of fundamental rights in 

the context of secondary legislation. In doing so, the challenge is to ensure that in crafting 

exceptions to existing secondary law instruments, the basic principle of mutual recognition and 

the effectiveness of the system as a whole are not undermined. 

It can be argued that the testing of the system and the questioning of national standards (through, 

in particular, exchanges of information), whereby national courts enquire into compliance by 

other Member States with fundamental rights, can ultimately enhance mutual trust rather than 

take from it, in that it furthers knowledge, awareness and understanding of each other’s national 

systems, assuming, of course, all parties act in a reasonable and fair manner as well as in a spirit 

of loyal cooperation. 

A final remark on the contribution Ireland is making to the development of EU jurisprudence. In 

addition to the cases referred to earlier, one just needs to mention Pringle,66 Digital Rights 

Ireland,67 Schrems.68 At present, three very important references related to the EAW mechanism, 

are also pending before the Court of Justice, concerning, on the one hand, the rule of law in 

                                                           
63 The other countries were the UK, Denmark, Poland, Bulgaria, Estonia, Malta and Slovakia. 
64 Minister for Justice and Equality v. Francis Lanigan [2014] IEHC 702. A vast amount of litigation came before 

the superior courts in Ireland relating to the extradition of Mr Lanigan to Northern Ireland, including proceedings in 

the context of which the High Court made a preliminary reference which led to the judgment of 16 July 2015, 

Lanigan, C-237/15 PPU, EU:C:2015:474. 
65 Minister for Justice v. Rettinger [2010] IESC 45. 
66 Judgment of 27 November 2012, Pringle, C-370/12, EU:C:2012:756. 
67 Judgment of 8 April 2014, Digital Rights Ireland, C-293/12, EU:C:2014:238. 
68 Judgment of 6 October 2015, Schrems, C-362/14, EU:C:2015:650. 
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Poland and, on the other hand, the consequences of Brexit.69 The contribution of Irish courts in 

this regard is very much valued and appreciated by the Court of Justice. 

 

                                                           
69 Respectively, LM, C-216/18 PPU, pending and KN, C-191/18, pending as well as RO, C-327/18 PPU, pending. 


