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1. Introduction 

1. Advocate General, Judges, colleagues, ladies and gentlemen, good afternoon. I’m 

delighted to be here this afternoon to speak to you all on the topic of Commercial 

Dispute Resolution in Ireland post-Brexit. 

2. The previous speakers have all eloquently outlined the landscape which faces them 

as lawyers in EU Members States post-Brexit. The position and prospect of Brexit is 

one which we are all too familiar with, and therefore I don’t wish to cover the same 

points again. Instead, I propose to briefly touch on several points of interest which I 

hope will illustrate what faces Irish lawyers and practitioners post-Brexit, and why 

Dublin may be a likely home to a higher level of legal services activity. 

2. Brexit 

3. Brexit is one of the biggest challenges that has ever faced the European Union and 

this State. The prospect of the departure of any Member State is certainly not a 

pleasant one. However, the United Kingdom is of course also Ireland’s closest 

neighbour and the only Member State with which we share a land border. As such, 

Ireland will certainly be uniquely impacted by Brexit. Nevertheless, the UK decided 

to leave the Union, formally triggering Article 50 on the 29 March 2017 and the 

considerable complications involved in that process have rapidly become apparent, 

and continue to unfold. 

4. It might reasonably be asked what the immediate impacts of Brexit will be. At the 

very outset, and at a general level, it will mean that many businesses and companies 

which wish to remain within the European Union will have to relocate. Whether this 

is a physical relocation, or a choice of alternative contractual jurisdictions will of 

course vary, and businesses have been undergoing considerable preparation in both 

jurisdictions for some time. However, on a very practical level, Brexit will represent a 

substantial change in the European legal order – financial, economic, political, and 

social issues will all arise. 

3. Attractiveness of Ireland for Legal Services post-Brexit 

3.1 Legal Services 

5. So why then, do I say that in a post-Brexit legal landscape, there may be a 

considerable change in demand for legal services in Ireland? It is perhaps useful to 

first recall what I mean when I refer to legal services. 
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6. TheCityUK reports (in its 2018 Legal Services Review1) that the Legal Services Sector 

contribution to the UK economy increased to a record £26bn in 2016, with the sector 

employing over 342,000 people, and total revenue from legal activities in the UK in 

2017 amounting to £33.4bn. 

7. Overall, the second largest legal services market in the world is the UK with 10% of 

global fee revenue and 20% of the European market.  

8. There is of course no single reason that London and the UK has served as such an 

attractive destination for legal and commercial businesses. However, there are 

certain key elements and components which have contributed to its success in no 

small way. 

3.2 Certainty 

9. The UK Ministry of Justice in 2015 published a paper discussing the “Factors 

Influencing International Litigants’ Decisions to Bring Commercial Claims to the 

London Based Courts”2. Within the paper, the question is asked why London was 

considered to be a popular and natural jurisdiction for the litigation of high value 

cross-border disputes. The answers provided stated: 

“First and foremost, the reputation and experience of English judges; alongside 

English law, which was described as the prevalent choice of applicable law in 

international commercial transactions due to its quality, certainty and efficiency 

in commercial disputes.” (emphasis added) 

10. Other reasons for the popularity of English Courts included the well-established 

reputation of the English Courts across a range of business sectors, efficient 

remedies, procedural effectiveness, and Forum neutrality. 

11. After Brexit, parties may seek out elsewhere this legal certainty and stability which 

they have heretofore enjoyed within the EU. Depending on developments post-

Brexit, we may see an alternative level of legal protection for international parties in 

the UK. For example, if the jurisprudence of the UK diverges from the rest of the EU 

in areas such as mutual recognition of judgments, competition law, and State-aid 

law, the ability to underpin international agreements with commonly understood 

concepts and principles may prove more difficult.  

12. It is only natural then, that this sector will seek out an environment capable of 

supporting and maintaining its success post-Brexit. Ireland, undoubtedly, provides 

just such an environment. Aside from England and Wales, Ireland is the oldest 

common law jurisdiction in the world. The core common law and equitable principles 

                                                           
1 TheCityUK, ‘Legal excellence, internationally renowned: UK legal services 2018’, November 2018, 
https://www.thecityuk.com/research/legal-excellence-internationally-renowned-uk-legal-services-2018/, last 
accessed 04 April 2019.  
2 Accessible at: https://www.gov.uk/government/publications/factors-influencing-international-litigants-
decisions-to-bring-commercial-claims-to-the-london-based-courts, last accessed 04 April 2019. 

https://www.thecityuk.com/research/legal-excellence-internationally-renowned-uk-legal-services-2018/
https://www.gov.uk/government/publications/factors-influencing-international-litigants-decisions-to-bring-commercial-claims-to-the-london-based-courts
https://www.gov.uk/government/publications/factors-influencing-international-litigants-decisions-to-bring-commercial-claims-to-the-london-based-courts
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which underpin modern commercial law are well rooted in Irish law. The Irish system 

developed in parallel and on very similar lines to its English counterpart and, as far as 

commercial law is concerned, the two systems of law bear a very strong similarity. 

13. In this regard, it is worth recalling that in September of last year, the Chief Justice of 

Ireland delivered an address to Fordham Law School in New York, which he entitled 

“Ireland as a Common Law Port after Brexit”. (He also presented an accompanying 

paper entitled “The potential impact of Brexit on selected aspects of private 

international law”)3. It is instructive to recall the title of his address – Ireland as a 

Common Law Port after Brexit – not least as the Chief Justice set out in a clear and 

eloquent manner the potential situation for Ireland post-Brexit.  

14. In that address (and paper), the Chief Justice mentioned, among other matters, the 

increased importance for Ireland to serve as the common-law voice at the table of 

multilateral organisations, including the EU. Representing the common-law approach 

in such circumstances is not easy, of course. However, our robust and transparent 

legal system, coupled with an outward looking economy means that Ireland is well 

placed to fulfil that role. 

3.3 Commercial Court 

15. Other equally important elements of the Irish system can be found in the structures 

of our legal system. The Commercial Court, which is part of the High Court (the most 

senior court of first instance), was established in 2004 to deal solely with high value 

or otherwise significant commercial cases speedily and efficiently. In order to qualify 

for entry into the Commercial Court the claim must have a value of not less than 

€1m and relate to one or more specified categories of dispute.  

16. Once a case is admitted to the Commercial Court the court gives directions for the 

expeditious trial of the action. The court sets out a timetable for all the steps of the 

action including the pleadings, discovery and exchange of witness statements. This 

ensures an efficient and speedy progression to trial.  

17. Commercial Court cases are listed for trial before a judge with commercial 

experience, with several judges being allocated exclusively to commercial work from 

time to time.  

18. The Commercial Court has, since its inception, disposed of cases with considerable 

speed. In 2016 average waiting times from entry in the list until conclusion of the 

matter have been on average 24 weeks. Of the 115 cases admitted to the list in 

20164: 

- 25% concluded in less than 6 weeks; 

                                                           
3 Available at: https://scoirl.wordpress.com/2018/09/14/ireland-as-a-common-law-port-after-brexit-a-paper-

by-the-chief-justice/, last accessed 04 April 2019. 

4 Statistics/figures available from the Central Office of the High Court. 

https://scoirl.wordpress.com/2018/09/14/ireland-as-a-common-law-port-after-brexit-a-paper-by-the-chief-justice/
https://scoirl.wordpress.com/2018/09/14/ireland-as-a-common-law-port-after-brexit-a-paper-by-the-chief-justice/
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- 50% concluded in less than 19 weeks; 

- 75% concluded in less than 29 weeks; and 

- 90% concluded in less than 41 weeks. 

19. As the only other English speaking wholly common-law country in the EU, Ireland is 

ideally placed to cater for the needs of these legal clients, provide the certainty and 

stability that is required, and attract an increase across the sector. Furthermore, 

Ireland will be ideally placed, as a committed member of the EU, to continue to 

provide for the free movement of professionals and ensure that Ireland can cater to 

the needs of clients throughout the EU and indeed the world over. 

20. Application of EU rules and regulations will remain the same, and occur in an 

environment and legal context with which international clients are familiar. Whether 

it is for certainty, efficient, stability, or many other reasons, it can reasonably be said 

that Ireland presents as a natural alternative to London. 

3.4 Alternative Dispute Resolution 

21. It should also, perhaps, be noted that Ireland has also made considerable 

advancements in recent years in seeking to ensure that the administration of justice 

is not a single-venue endeavour. The courtroom should not be presumed as always 

the best venue in which to solve disputes.  

22. Alternative dispute resolution may be an excellent method of ensuring the delivery 

of fair, equitable, and just outcomes, often without the undue burden and stress 

that a courtroom process may impose. The passage of the Arbitration Act 2010 and 

the Mediation Act 2017, and the increase in availability of mediators, arbitrators, 

and alternative dispute professionals all mean that alternative solutions to settle 

disagreements and disputes exist. 

3.5 Review of the Administration of Civil Justice 

23. Mr. Justice Peter Kelly, President of the High Court, is also currently undertaking a 

review of the Administration of Civil Justice in Ireland with a view to modernising 

and developing the legal system in this jurisdiction. Rules of Court, procedure, and 

practice are all directly relevant to the expansion of business and industry in Ireland 

– access to speedy resolution of disputes is crucial – and these are being examined. 

The ability to engage with a system of justice in a timely and efficient manner is 

invariably something which is required, and the recommendations of that Review are 

eagerly awaited. 

24. These are of course just a selection of the features of the Irish legal system which 

recommend it as a natural venue for legal services post-Brexit. While many Member 

States offer such attractive prospects, I believe Ireland has a unique environment for 

such matters. 
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4. Legal Services Sector Brexit Initiative 

25. So what is being done, it could reasonably be asked, to enhance and supplement our 

legal structures to better facilitate legal services relocating post-Brexit? In addition 

to legislation brought forward by Government to deal with Brexit, a substantial 

package of measures has been advanced on a non-legislative basis. Included in this 

package is the Government’s formal support for a joint initiative of the Bar Council 

and the Law Society to promote Ireland as a leading centre globally for international 

legal services5. An Implementation/Co-ordination group for this initiative is due to be 

established by the Minister for Justice and Equality, and a chair of that group will be 

announced shortly. 

26. The Proposal/Initiative has a number of elements but its key ambitions are:  

(1) for Ireland to recognise and communicate the considerable existing advantages 

of Irish law, the Irish legal system and the Irish courts – our legal infrastructure 

advantage, and  

(2) to communicate Government policy commitment to continue to improve and 

invest in legal infrastructure (including laws and regulations) to support and 

develop business, both international and indigenous – our policy advantage. 

27. This Proposal involves a commitment on the part of all stakeholders to further 

develop Ireland's laws and legal system to make them even more effective, 

responsive and business friendly and also requires an undertaking on the part of the 

Government to ensure that the judiciary and the Courts Service are properly 

resourced, and a further commitment by the Government, Government Agencies 

and the legal profession to work together to promote Ireland as a place to do 

business, including legal business, eliminate any unnecessary barriers and make 

Ireland an even more attractive place to transact legal business (including dispute 

resolution). 

28. On a domestic level, recent developments in arbitral matters and alternative dispute 

resolution mechanisms – both legislative and non-legislative – are also illustrative of 

Ireland’s ability to serve as a destination for dispute resolution in many forms. As the 

arbitration sector continues to expand, the addition of Ireland as a Host Country for 

Permanent Court of Arbitration Proceedings (see below), for example, serves to 

highlight its suitability and attractiveness as a venue for dispute resolution of many 

kinds. Similarly, the recent passage of the Mediation Act 2017, and the world-class 

facilities available in the Dublin Dispute Resolution Centre all further emphasise this 

potential. 

                                                           
5 ‘Promoting Ireland as a leading centre globally for international legal services’, 9 May 2018, available at: 

https://www.lawlibrary.ie/media/lawlibrary/media/Secure/Promoting-Ireland-as-a-leading-centre-globally-

for-international-legal-services.pdf, last accessed 04 April 2019.  

https://www.lawlibrary.ie/media/lawlibrary/media/Secure/Promoting-Ireland-as-a-leading-centre-globally-for-international-legal-services.pdf
https://www.lawlibrary.ie/media/lawlibrary/media/Secure/Promoting-Ireland-as-a-leading-centre-globally-for-international-legal-services.pdf
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29. As the Taoiseach has noted in his address at the Global Ireland Lunch at the US 

Institute of Peace (Washington DC, March 2018), Ireland can be “an island at the 

centre of the world”. The Taoiseach did also note, however, in an interview with 

Time Magazine in July 20176 that turning “positive sentiment into a final agreement 

that can be written down into international law [can] be very difficult”. The signature 

of the PCA Agreement, passage of structural reforms, and continued commitment to 

strengthen and enhance our legal structures all mean that that sentiment is being 

realised.  

5. Permanent Court of Arbitration – Host Country Agreement 

30. Ensuring legal services continue to address legal issues in a consistent manner on an 

international level will also be key in a post-Brexit environment. Better regulation 

across borders is most welcome in an increasingly globalised world. The ability to 

articulate and ultimately resolve disputes in jurisdictions most convenient and 

appropriate to any given case cannot be underestimated. In this regard, as I 

mentioned a moment ago, Ireland recently signed a Host Country Agreement with 

the Permanent Court of Arbitration. 

31. Ireland has been a contracting party of the PCA since 2002 when it acceded to the 

1907 Convention for the Pacific Settlement of International Disputes. Joining a list of 

varied Host Countries, Ireland is only the second EU Member State to sign such an 

Agreement, the other being Portugal. 

32. There are many reasons why hosting PCA proceedings will be beneficial for Ireland, 

and similarly why Ireland is an excellent venue for the PCA. To take just one example, 

physical infrastructure such as the Dublin Dispute Resolution Centre (DDRC) is key to 

the successful operation of the PCA in Host Countries. Ireland can provide such 

dedicated facilities to parties to ensure the best possible level of engagement and 

satisfactory outcomes for all. 

6. Judicial Co-operation post-Brexit 

6.1 Current Regime 

 

33. Presently, enforceability of judgments in other jurisdictions is a key consideration for 

parties who may seek to contract with entities holding assets outside the State. In 

that regard, choice of law is also highly relevant. Parties need to be satisfied that 

contractual obligations can be enforced without unnecessary complication. The 

pertinent rules relating to the recognition and enforcement of judgments in EU/EFTA 

Member States are to be found in several instruments. Firstly, the Brussels 

Regulations (Regulation (EC) No 44/2001 for proceedings commenced before 10 

                                                           
6 ‘'I want Ireland to be a light unto the world’: Varadkar on Time Magazine cover’, Irish Times, 13 July 2017, 

available at: https://www.irishtimes.com/news/ireland/irish-news/i-want-ireland-to-be-a-light-unto-the-

world-varadkar-on-time-magazine-cover-1.3153668, last accessed 04 April 2019. 

https://www.irishtimes.com/news/ireland/irish-news/i-want-ireland-to-be-a-light-unto-the-world-varadkar-on-time-magazine-cover-1.3153668
https://www.irishtimes.com/news/ireland/irish-news/i-want-ireland-to-be-a-light-unto-the-world-varadkar-on-time-magazine-cover-1.3153668
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January 2015 and Regulation (EU) No 1215/2012 thereafter) relate to disputes 

between parties domiciled in States which are Members of the European Union (the 

“Brussels Regime”). Secondly, the Lugano Convention on jurisdiction and the 

enforcement of judgments in civil and commercial matters 2007 is relevant. This 

concerns disputes involving parties domiciled in the EU and Norway, Switzerland and 

Iceland (being EFTA Member States) (the “Lugano Convention”). Thirdly, the Hague 

Convention on Choice of Court Agreements of 2005 concerns disputes involving 

parties domiciled in EU Member States, Mexico, Singapore and Montenegro. Finally, 

the common law is relevant in so far as it regulates all other disputes. 

 

34. As I mentioned at the outset, a key consideration or effect of these instruments 

collectively is certainty. For judgments covered by the Brussels Regime and the 

Lugano Convention (for EU and EFTA Member States), what constitutes a judgment 

under those instruments is broadly defined and includes orders or judgments in the 

nature of injunctions and costs determinations as well as interim orders (but 

excludes insolvency related judgments).  Proceedings for cross border recognition 

and enforcement are straightforward and predictable with little or no potential for 

delay. 

 

35. As a committed member of the EU, Ireland will continue to pursue certainty and 

efficiency, and provide an attractive venue for contractual agreement. 

 

6.2 UK Position 

 

36. Thankfully, however, we can also hope to maintain our close relationship with the 

UK in matters of civil and judicial co-operation. In its paper in July 2018 entitled ‘The 

Future Relationship between the United Kingdom and the European Union’7, the UK 

Government set out its position on civil and judicial co-operation (paragraphs 145 – 

148).  

 

37. The UK noted that: “Civil judicial cooperation is mutually beneficial to both the UK 

and the EU. Businesses benefit from legal certainty in the event of disputes and are 

more confident trading across borders. Consumers and employees benefit from 

protections for weaker parties. Cross-border families benefit from clear rules to 

resolve disputes in sensitive matters quickly and efficiently. The future relationship 

between the UK and the EU should protect these advantages.” 

                                                           
7 Available at: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/786626/

The_Future_Relationship_between_the_United_Kingdom_and_the_European_Union_120319.pdf, last 

accessed 04 April 2019. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/786626/The_Future_Relationship_between_the_United_Kingdom_and_the_European_Union_120319.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/786626/The_Future_Relationship_between_the_United_Kingdom_and_the_European_Union_120319.pdf
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38. The paper also acknowledged that deeper co-operation on civil and judicially matters 

is legally and operationally achievable, (and indeed desirable), something clearly 

demonstrated by the EU’s cooperation with third countries through several 

instrument, including the Lugano Convention. This “…provides for cooperation 

between EU and European Free Trade Association (EFTA) countries. Under this 

Convention, EU Member States and third countries apply the same rules on civil and 

commercial judicial cooperation and commit to pay due regard to how each other’s 

courts interpret those rules. This architecture provides a clear precedent for close 

cooperation between the EU and a third country.” While the Convention is of course 

limited in some respects, and has been supplemented and enhanced through other 

regulations such as Brussels II, it is encouraging to see the indicative commitment 

from the UK that it will seek to participate in the Lugano Convention post-Brexit. 

 

39. Furthermore, the indication in the July 2018 paper that the UK would “…seek to build 

on the principles established in the Lugano Convention and subsequent developments 

at EU level in civil judicial cooperation between the UK and Member States” is an 

encouraging one. 

 

6.3 Future relationship 

40. That then brings me to the present day, and the possible future relationship. While 

not wishing to comment on what may ultimately happen, it is instructive to consider 

the position should the Withdrawal Agreement be concluded, and the position in a 

‘Hard Brexit’ with no such Agreement. 

 

41. In the event of a concluded Agreement, Part III Title VI (“Ongoing Judicial 

Cooperation in Civil and Commercial Matters”) will be of particular relevance. In 

particular, Article 67(2) will provide that the Brussels Recast Regulation shall 

continue to apply to the recognition and enforcement of judgments sought before 

the end of the transition period. Furthermore, the Political Declaration on the Future 

Relationship will naturally be of importance. For example, paragraphs 57 and 58 of 

the Political Declaration in particular are of relevance. The UK’s intention to accede 

to the 2007 Hague Maintenance Convention is noted, and the Parties will “…explore 

options for judicial cooperation in matrimonial, parental responsibility and other 

related matters.” 

 

42. It will be of particular importance to ensure the close legal and working relationship 

enjoyed between Ireland and the UK is continued, particularly where such a 

relationship is founded on a common language, common heritage, and indeed a 

common legal system. 
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7. Conclusion 

 

43. In conclusion then, it is clear that Brexit poses a unique and remarkable challenge to 

all Member States. However, in relation to Legal Services, there is potential for a 

change in circumstances. For businesses which seek to remain within the EU, 

particularly for use of legal services, issues of certainty, efficiency, stability and 

familiarity will all feature as considerations for the best jurisdiction. While many 

Member States offer attractive prospects, I believe Ireland has a unique 

environment for such matters. 

 

44. The Government’s support for enhanced legal services and a robust and efficient 

administration of justice is clear. Our participation as a Host Country of the PCA, 

strong and close judicial co-operation, and continued development of our legal 

system all mean Ireland may well be the destination of choice for more commercial 

dispute resolution post-Brexit. 

 

Thank you. 

 

ENDS 

 

 


